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Introduction
The City of Arvada Land Development Code (“Code”) sets out standards for how new development takes
shape, including land use, building size and arrangement, setbacks from lot lines, parking, signage,
landscaping, and so forth. In June 2014, the City of Arvada (“City”) retained Fairfield and Woods, P.C. to
provide three interrelated services with the objective of reforming the Code over the long-, short-, and
medium-term time horizons:
• Provide a strategic assessment of how the Code could be reformed to better implement the City’s
plans over the long-term in a manner that reflects the residents’ shared values and conforms to
applicable law with regard to both substance and procedure (Volume I);
• Review Chapter 5 of the Code and certain issues of immediate concern, and provide specific recommendations for reform (including a proposed ordinance for Council consideration and adoption on the short-term time horizon) (Volume II); and
• Review the role of the Board of Adjustment (“Board”), provide a survey of standards and practices
from other jurisdictions, and suggest how the Board’s role and approach may evolve under the
current Code and a reformed Code (Volume III).
This Variance Report is intended to generate discussion among members of the Board, the City Council,
the City Staff and others with respect to the appropriate role of the Board in transitioning to a reformed
Code, and in the implementation of a reformed Code.
Put simply, this “best practices” report examines:
• What is the policy (or group of policies) that variances are intended to serve in Arvada?
• How do the variance standards and procedures in the City’s code advance the policy?
• How is the City currently using variances (that is, how are the standards being applied)?
• If there is any disconnect among policy, standards, and application, is there a better practice that
should be adopted?

A Short History of Variances
Put simply, a variance is an officially authorized exception from the strict application of zoning standards. Variances were born from the premise that when a local government creates a zoning code, it
cannot possibly anticipate all of the code’s applications, and therefore a “relief valve” should be in place
to prevent unfair (and potentially unconstitutional) deprivations of property rights. Assuming that a
zoning code is reasonably well thought out, variances should be necessary only in rare circumstances.
Variances trace back to 1916, when New York City adopted the nation’s first comprehensive zoning resolution (“1916 Resolution”). The 1916 Resolution established a Board of Standards and Appeals, and authorized it to vary zoning requirements “[w]here there are practical difficulties or unnecessary hardships
in the way of carrying out the strict letter” of the resolution, provided that the variance is “in harmony
with” the resolution’s “general purpose and intent,” such that “the public health, safety and general welfare may be secured and substantial justice done.”1
Zoning spread across the country quickly in the early- to mid-1900s. By 1924, the U.S. Department
of Commerce actively promoted zoning by publishing the first edition of the Standard State Zoning
1

NYC 1916 Zoning Resolution, Sec. 20.
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Enabling Act (“SSZEA”). The SSZEA was a model act that states could use to authorize their local governments to exercise the zoning power.2 With respect to variances, the SSZEA included provisions for
creating a Board of Adjustment and empowering the board to grant a variance “where, owing to special
conditions, a literal enforcement of the provisions of the ordinance will result in unnecessary hardship,
so that the spirit of the ordinance shall be observed and substantial justice done” -- provided that the
variance would not be “contrary to the public interest.”

The “Standards”
Generally
In Arvada, the standards for the issuance of variances share common themes with many other jurisdictions. Section 3.20.8 of the Code provides:
A Variance application may be approved only if the BOA finds that all of the following criteria
have been met:
A. Special circumstances or conditions exist (e.g., exceptional topographic conditions, narrowness, shallowness, or the shape of the property) that are not common to other areas or
buildings similarly situated and practical difficulty may result from strict compliance with this
Code’s standards, provided that the requested variance will not have the effect of nullifying
or impairing the intent and purposes of either the specific standards, this Code, or the Comprehensive Plan.
B. In determining “practical difficulty,” the BOA shall consider the following factors:
1. Whether there can be any beneficial use of the property without the variance;
2. Whether the variance is substantial in relation to the requirement or standard;
3. Whether the essential character of the neighborhood would be substantially
altered or whether adjoining properties would suffer a substantial detriment as a
result of the variance;
4. Whether the variance would adversely affect the delivery of public services
such as water and sewer;
5. Whether the variance would adversely affect the risk of property damage or
personal injury from flood, fire, or other natural disaster;
6. Whether the Applicant purchased the property with knowledge of the requirement; and
7. Whether the Applicant’s predicament can be mitigated through some method other than a variance.
C. No variance shall be granted if the submitted conditions or circumstances result from the
actions or prior actions of the Applicant.
D. No variance shall be granted reducing the size of lots contained in an existing or proposed
subdivision if it will result in an increase in the number of lots beyond the number otherwise
permitted for the total subdivision, pursuant to the applicable zoning district regulations.
An enabling act like the SSZEA was used in states where local governments did not have “home rule” authority. The SSZEA
went to second printing with modest revisions in 1926.
2

Arvada Land Development Code Uses Analysis and Update: Vol. III (discussion draft 12.5.2014)
Page 2

E. If authorized, a variance shall represent the least deviation from the regulations that will
afford relief.
F. The existence of nonconforming uses of neighboring lands, structures, or buildings in the
same zoning district, or permitted or nonconforming use of lands, structures, or buildings in
other zoning districts, shall not be considered grounds for the issuance of a variance.
(emphasis added)
STAGE 1:
Threshold
“yes or no”
questions

Are the circumstances
“special,” in that they arise from
a condition that is inherent in
the property (not just personal
to the owner) that makes it
qualitatively different from other
property in the same district?

No.

Yes.
Did the applicant create the
“special circumstances” that
underlie the request for the
variance?

Yes.

No.
Will the variance increase the
density of development above
that which the zoning district
allows?

Yes.

No.
STAGE 2:
Balancing
test

Does an evaluation of the
seven factors in the Code lead
to a conclusion that there are
“practical difficulties”?

On balance, no.

On balance, yes.
STAGE 3:
Evaluation of
conditions

Is this the least variance
necessary to relieve the
“practical difficulties”?

No.
STAGE 4:
Plan and Code
impacts of
final variance

Will the granting of the variance
nullify or impair the intent of the
Comprehensive Plan, Code, or
specific provision sought to be
varied?

No.
Variance should be
GRANTED WITH CONDITIONS
(a “Lesser Variance”)

Yes.

Yes.
Will the granting of the variance
nullify or impair the intent of the
Comprehensive Plan, Code, or
specific provision sought to be
varied?

No.

Variance should be GRANTED

Yes.
Variance should be DENIED

On its face, the variance standards do not require a particular order of analysis, but a logical flow for the
analysis is set out below. The first question that should be asked is whether the circumstances are actually “special.” To this end, the personal circumstances of the owner and the existence of other nonconforming properties are not considered.
For applications that survive the threshold inquiries, the hard truth is that no one really knows what the
“practical difficulties” standard means. The phrase “practical difficulties” has been part of the vocabulary
of variances for nearly a century, but to this day it remains remarkably imprecise and susceptible to
abuse. Indeed, reasonable people may disagree about what the phrase means in just about any given
circumstance. Like many codes that use the “practical difficulties” standard, Arvada’s Code attempts
to create an aura of precision by laying out seven factors that the Board must consider in determining
whether a “practical difficulty” exists:
• Whether there can be any beneficial use of the property without the variance;
• Whether the variance is substantial;
• Whether the essential character of the neighborhood would be changed or other properties would
suffer substantial detriment;
• Whether the variance would adversely affect service delivery;
• Whether the variance would increase the risk of property damage or personal injury;
• Whether the applicant purchased the property with knowledge of the requirement; and
• Whether the applicant’s predicament can be mitigated through some method other than a variance.
Yet it is notable that three of these seven considerations have nothing to do with the owner’s difficulties at all. As such, under the Code (like many other codes around the country), “practical difficulties” is
not as much a fact as a legal conclusion. Put simply, if the balance of interests favors the owner / applicant, there are “practical difficulties.” If not, there are no “practical difficulties.” In this sense, a finding of
“practical difficulties” is the functional equivalent of a finding that the owner has been treated in an inequitable way. It is the inequitable treatment that results from the unique circumstances of the owner’s
property that justifies the variance.3
Of course, changing the vocabulary from “practical difficulties” to “inequitable treatment” does not advance the ball with respect to figuring out when a variance should be granted. Even though the words
are more descriptive of the “test,” the reality is that whether a particular circumstance will be found to be
“inequitable” depends upon how the factors are weighed. In this respect, it does not help that there is
no formula, nor are there established priorities among the seven enumerated factors in the Code.
Consequently, to provide boundaries around this wide open field, it is useful to juxtapose the approaches of the District of Columbia and Missouri courts, both of which have often considered variance cases
under “practical difficulties” standards that are comparable to Arvada’s.
• D.C. courts do not attempt to define practical difficulties, but instead defer to board judgment in
the interpretation of the phrase on a case-by-case basis.4
• Missouri courts similarly have no precise definition, but “‘[a]t the very least, a . . . variance applicant
must show that as a practical matter the property cannot be used for a permitted use without coming
into conflict with certain of the ordinance’s restrictions.’”5
See Salotto v. Wickliffe Board of Zoning Appeals, 952 N.E. 2d 1174, 1178 (Ohio Ct. App. 2011) (considering seven factors that
were nearly identical to Arvada’s).
3

4

Wolf v. District of Columbia Board of Zoning Adjustment, 397 A.2d 936, 942 (D.C. Ct. App. 1979).

5

State ex rel. Branum v. Board of Zoning Ajustment of City of Kansas City, Missouri, 85 S.W. 3d 35, 41 (Mo. Ct. App. 2002) (quoting
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A middle-ground, advanced by the leading treatise on the topic, is that the term “hardship” and the
phrase “practical difficulties” both amount to “the unnecessary deprivation of the full enjoyment of a
permitted use.”6

Key Issues in the Short-Term
Scope
Arvada allows a variance from any standard in the Code, except that a variance may not be used to allow
a use in a location where the use is otherwise not allowed.7 A variance may be granted (or granted with
conditions) if the Board finds that all of the factors that are enumerated in the previous section of this
Variance Report are present. To paraphrase:8
• There are special, physical circumstances or conditions of the property that are not common to
other properties in the district;
• The applicant did not create the special circumstances;
• The variance will not increase density above code limitations for the zoning district;
• Those circumstances create practical difficulties for the applicant if the strict rules of the Code are
applied;9
• The variance is the least deviation from the Code that will offer relief to the applicant; and
• The variance is consistent with the intent and purposes of the standards to be varied, the Code,
and the Comprehensive Plan.
From 2009 to 2013, the Board heard, on average, 22 variance cases each year. These cases most often involved fences, signs, and accessory structures. Other cases that are typically heard by boards
of adjustment have been largely diverted to a more efficient administrative process called “minor
modifications.”10 The minor modifications process allows modest departures from the strict application
of many Code requirements (particularly, but not exclusively, quantitative ones) to be approved by the
Community Development Director.

Issue Areas
For the cases that are brought to the Board, there are four key issues that have generated uncertainty
under the current Code:
• The threshold requirement of “special circumstances;”
Slate v. Boone County Bd. of Adjustment, 810 S.W. 2d 361, 364 (Mo. App. 1991)) (emphasis added); Wolfner v. Board of Adjustment
of City of Warson Woods, 114 S.W. 3d 298, 303 (Mo. Ct. App. 2003).
6

Rathkopf’s The Law of Planning and Zoning § 58:6 (4th ed.).

The so-called “use variance” is allowed in some states, but the majority view is that they should not be allowed. Changes in
use should be accomplished by rezoning.
7

Variances from floodplain regulations are subject to a different process and decision-maker, and are outside the scope of
this analysis.
8

9
10

For a full discussion of practical difficulties, see Today’s Standards, beginning on page 4.
See Code Section 3.19.
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• How the Board should interpret the phrase “practical difficulties;”
• Whether the Board can grant a variance to alleviate an alleged “economic hardship” (without
more); and
• Whether the Board can grant a “lesser variance” than the one that is requested.

The Threshold Requirement of “Special Circumstances”
Special physical circumstances that affect the property or improvements on the property are a threshold requirement for a variance. These circumstances cannot be general a general condition of the surrounding properties in the same zoning district, nor can they be the personal circumstances of the
property owner. The Board should always start with the question “what makes this particular property
‘special?’”
Under the Code, the Board’s role is to determine whether an owner-applicant has suffered inequitable
treatment resulting from the unique circumstances of the owner’s property. The degree of “inequitable
treatment” that will be required to support a variance is a fair question for discussion. In this respect, this
report offers the following guidance:
• Consistency is key. The Board’s interpretation of the regulations that it is charged with implementing is entitled to some deference, provided that the interpretation is consistent.11
• Uniqueness is essential. For a variance to be appropriate, the inequitable treatment that the variance is intended to correct must be connected to “special circumstances” that are unique to the
owner’s property. Put another way, the property should be so different from others in the district
that the restrictive nature of the regulations is materially (and unfairly) magnified by the property’s
uniqueness.
• Personal circumstances are not enough. The personal circumstances of the owner (e.g., the natural
growth of a family or personal inconvenience of the owner), without more, are not enough to justify a variance.12
• Dissatisfaction with regulations or neighborhood conditions is not enough. The applicant’s (or Board’s,
for that matter) belief that the standards in the Code should not be applied to the applicant’s property, without more, is not a basis to support a variance.13 Similarly, a variance cannot be supported
by dissatisfaction with the general conditions in the neighborhood,14 or other factors that are not
related to the property at issue.

Interpreting “Practical Difficulties”
It is the affirmative duty of the Board to adjudicate variance applications according to the letter of the
variance standards.15 There is no “variance variance” that would allow the Board to vary its own stanWilliams v. Kunau, 147 P.3d 33, 36 (Colo. 2006) (observing, “When the agency’s interpretation is not uniform or consistent we
do not owe deference to that interpretation.”)
11

See, e.g., Snyder v. Waukesha County Zoning Board of Adjustment, 247 N.W.2d 98, 104 (Wis. 1976); see also Johnson v. Board of
County Commissioners of El Paso County, 406 P.2d 338 (Colo. 1965) (affirming decision to grant variance, finding that “there was
an unusual situation created with reference to petitioner’s land” due to challenging topography).
12

Nearly all reported decisions that consider the subject are in accord that “[v]ariances should not be used as a way to avoid
the normal processes of amending zoning resolutions.” Murray v. Board of Adjustment, Larimer County, 594 P.2d 596, 598 (Colo.
App. 1979); see also Palmer v. Board of Zoning Adjustment, 287 A.2d 535, 538 (D.C. Ct. App. 1972).
13

14

Fleishman v. District of Columbia Board of Zoning Adjustment, 27 A.3d 554, 560 (D.C. Ct. App. 2011).

15

Code Section 3.20.7.
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dards. The Code requires the Board to conduct the sort of balancing test that is described in the earlier
section of this Variance Report entitled Today’s Standards. Unfortunately, the phrase “practical difficulties” in the Code tends to bog down that effort rather than facilitate it.

Economic Hardships
The answer to the question of whether the Board can consider the economic hardship of the owner is
highly nuanced. Because variances were conceived in part as a “safety valve” against a “takings” challenge, the economic implications of the variance decision cannot be completely overlooked. However,
the general rule is that the economic inquiry is limited:
• If the economic hardship can be fairly characterized as self-inflicted, a variance is more than likely
not appropriate.
–– In Colorado, it is very difficult to justify a finding of “practical difficulties” when an owner acts
at its own peril, such as purchasing a property that is the subject of an active zoning dispute.16
–– In Arvada, one of the seven factors in the “practical difficulties” balancing test is whether the
applicant purchased the property with knowledge of the requirement. This can be a weighty
factor because the Code also states, “No variance shall be granted if the submitted conditions or
circumstances result from the actions or prior actions of the Applicant.”17
• One of the seven “practical difficulties” factors is whether the property can be put to a beneficial
use without the variance. A “beneficial use” produces a reasonable (not necessarily stellar) economic return.
–– This factor appears to be positioned to avoid “takings” claims, not to allow the Board to vary
standards in order to provide economic support to marginal businesses.18
–– The phrase “a beneficial use” does not necessarily mean the current or proposed use. It means
any beneficial use that could be established without a variance.
• Courts in other states have recognized that a board of adjustment may consider economic hardships as a component of practical difficulties, but they have drawn boundaries:
–– In the District of Columbia, economic considerations are limited to the owner of the property
(not tenants); and a variance cannot be granted if the property could yield a reasonable return
if put to a different use that does not require a variance.19
–– In Missouri, “[f ]or economic hardship to be a consideration, the record must show that the land
in question cannot yield a reasonable return if the variance is not granted; that the hardship on
the owner is due to unique circumstances and not to the general conditions in the neighborhood; and that the variance will not alter the essential character of the locality.” 20
In sum, the economic impacts of the City’s regulations on the property owner are a proper inquiry, but
only to the extent that: (1) the impacts that are considered are the consequence of the interplay between the regulations and the unique circumstances of the owner’s property; and (2) the inquiry relates
See, e.g., Levy v. Board of Adjustment and Appeals of City of Cherry Hills Village, 735 P.2d 919 (Colo. App. 1986). Even where not
specifically addressed in the local code, a self-inflicted hardship is “at the very least a highly significant fact” that “‘weighs heavily against the owner seeking the variance.’” Levy v. Board of Adjustment of Arapahoe County, 369 P.2d 991, 995-96 (Colo. 1962).
16

17

Code Section 3.20.8.C.

18

See Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1019 (1992).

19

Palmer v. Board of Zoning Adjustment, 287 A.2d 535, 538 (D.C. Ct. App. 1972).

20

State ex rel. Branum v. Board of Zoning Ajustment of City of Kansas City, Missouri, 85 S.W. 3d 35, 41 (Mo. Ct. App. 2002).
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to “beneficial use” of the property, that is, whether the regulations deprive the owner of all potential
alternative beneficial uses of its property. If the regulations deprive the owner of all beneficial use, then
a finding of “practical difficulties” is per se justified, and a variance should almost always be granted. If
not, the other factors in the “practical difficulties” test should be considered and balanced.
A review of 11 other jurisdictions in the Front Range (Aurora, Boulder, Broomfield, Englewood, Lakewood, Littleton, Louisville, Superior, Thornton, Westminster, and Wheat Ridge) reveals that nine jurisdictions do not specifically allow consideration of financial hardships, one expressly prohibits the grant of
a variance if it is based exclusively on findings of personal or financial hardship, and one allows financial
considerations if the owner is proposing a significant investment in the property that will not be possible without the variance.

“Lesser Variances”
This Variance Report concludes that the literal text of the Code authorizes so-called “lesser variances,”
that is, variances that are less of a departure from the varied standard than the applicant’s original request. Code Section 3.20.8.E. states that “If authorized, a variance shall represent the least deviation
from the regulations that will afford relief.” Of course, the amount of deviation that is necessary to afford
relief should begin with the applicant’s request, but during the course of deliberation, the Board and the
applicant may discover that a “lesser variance” will also work. Under this Code, it is appropriately the role
of the Board to conduct that line of inquiry.
Indeed, Code Section 3.20.9 states, “In granting such variances, the BOA may require such conditions as
will, in its independent judgment, secure substantially the objectives of the standard so varied or modified.” (emphasis added). It is reasonable to interpret the Board’s power to impose conditions to include
the imposition of a condition that the variance authorize less of a deviation than originally sought.
That said, the power to grant a “lesser variance” should be cautiously exercised. Board hearings are “quasi-judicial” in nature, which means that the Board must consider the evidence presented, evaluate the
evidence against the City’s adopted standards for variances, and decide the application based on the
evidence. Put another way, the Board should be able to show why it decided the application the way
it did, and the reason should be more than “the applicant agreed to it and no one objected.” If a “lesser
variance” is granted, the record should include information about why the requested variance was not
the minimum variance necessary and why the “lesser variance” satisfied all of the variance criteria.

Variances Over the Long-Term
The Fundamentals of Code Reform
Over the long term, the exercise of reforming the Code must be guided by at least three fundamentals:
• First, the City government is organized as “a government of laws and not of men.”21 Put another
way, we assume that the City Council intends that its ordinances be followed—including its development standards and its variance standards—and further, that if the Council determines that
an ordinance should not be followed, the Council will repeal that ordinance. We start with this
proposition because it is, essentially, what controlling law requires.
• Second, the standards that are set out within the Code—for variances or otherwise—must be
clear enough to provide fair notice about what is required and to avoid arbitrary or discriminatory
results. “Mathematical exactitude” is not required, but standards must be clear enough on their
21

Constitution of the Commonwealth of Massachusetts, Art. XXX (drafted by John Adams in 1780).
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face so that people of “ordinary intelligence” are not compelled to “guess” at their meaning or differ
as to their application.22
• Third, taken together, the standards and the process should not invite decision-makers to overreach. That is, even if the Board of Adjustment is empowered to deny an application because it
does not comply with applicable standards, the Board cannot negotiate with an applicant and
suggest that it would approve the application if the applicant were willing to give up a constitutional right, such as the right to be free from unconstitutional “taking” of the applicant’s property
or money,23 or the right to freedom of speech.24
All other issues regarding the purpose of variances, the appropriate standards, and the procedure for
applying those standards are proper matters for discourse. However, for the reasons that are set out
below, the City should expect that a well thought-out code will substantially reduce the number of variance requests.

Offsetting Hardship or Creating Flexibility?
Legally speaking, variances are most often considered a tool for relieving special hardships in cases
where the strict application of zoning regulations would be unfair or confiscatory. Practically speaking,
in many jurisdictions (if not most), variances are used to provide flexibility in the application of inflexible
code—whether “hardship” or “practical difficulties” exist or not. Nationally, boards frequently approve
variances that are not rooted in “special conditions,” “hardships,” or “practical difficulties.”
On their face, it would appear that, like New York City’s early standards, Arvada’s variance standards are
intended to allow variances that offset hardships that result from “special circumstances.” Given the lay
of the land in Arvada, that means that as a purely legal matter, one would expect that a variance would
be rarely sought and rarely granted. Yet as a practical matter, the data shows that variance applications
are not rare, and they are frequently granted.

The Code Isn’t Completely Inflexible
Arvada’s Code creates a layer of administrative flexibility by empowering the Community Development
Director (“Director”) to grant a “Minor Modification.” The Minor Modification is an administrative “variance” of up to 20 percent of most numeric code requirements, including: lot size, lot width, setback
distances, height (not to exceed a 35-foot maximum height limit), lot coverage, landscaping standards,
design requirements (applied to numeric standards), percentage of small lots, parking requirements,
dimensional requirements for fences or walls, sign area limitations. It also may be applied to qualitative requirements in Articles 4, 5, or 6 of the Code. The Director may not grant a Minor Modification if it
would increase density or intensity, change the permitted mix of uses, increase building height above
35 feet, or decrease the amount of required common or dedicated open space.
The Minor Modification does not require a showing of “practical difficulties.” Although the standards
for Minor Modifications are not perfect, the Minor Modification procedure represents a significantly
better approach than any of the variance procedures used by other communities in the front range. A
comparison of other approaches is provided in Appendix A.

22

People ex rel. City of Arvada v. Nissen, 650 P.2d 547, 550 (Colo. 1982).

23

See Koontz v. St. John’s River Water Management District, 133 S. Ct. 2586, 2595 (2013).

24

See Perry v. Sindermann, 408 U.S. 593, 597 (1972).
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Variances as the Canary in the Coal Mine
Inflexible code creates a demand for procedures that create flexibility. Usually, variances provide a
strong indicator of sections of the code that are “under stress” such that they should receive special attention during Code review and reform efforts. In Arvada, Code provisions related to fence setbacks,
sign area, and accessory structures are the current “frequent fliers” before the Board. That suggests that
the City should carefully review these provisions to determine whether they should be modified.
It is worth noting that the Minor Modification process has substantially reduced the case load and narrowed the scope of applications considered by the Board of Adjustment. That is because the Minor
Modification process creates a “buffer” of flexibility around otherwise inflexible regulations. Consequently, a review of the types of Minor Modifications that are routinely granted is also in order.

Putting it All Together: The Purpose-Driven Variance
Regulations should be drafted and implemented with a purpose in mind. The text of the Code suggests
that variances are intended to offer relief to owners in instances where meaningful injustice results from
applying Code to the unique circumstances of their particular properties. However, the weight of the
evidence suggests that the variance is too often used to provide flexibility in areas where the owner and
the Board agree that the Code standards themselves are not a priority when compared to the owner’s
more immediate objectives.
Since the law does not allow the Board to amend the Code, or to grant a variance in cases where a code
amendment is more appropriate, the long-term approach should be code reform that:
• Calibrates the Code to reasonable community expectations; and
• In some areas, provides multiple pathways to obtain approval, using several sets of equally acceptable, inherently flexible standards (“Alternative Development Standards”).
The figure on the next page illustrates how different purposes lead to different types of standards and
procedures. On the one hand, if the purpose is offsetting hardships, then the cases will always involve
the unanticipated consequences of the Code on particular properties (the Code should not be drafted to create intentional hardships). That means that standards must be owner-focused and general
enough to allow application in any given case. Public process is appropriate to fully vet the application.
On the other hand, if the purpose is to create flexibility, then the focus should be on providing flexibility in a manner that maintains consistency with the expected character and quality of construction
and development (at all scales, including but not limited to new commercial buildings and modest
improvements to existing homes) in Arvada. Arvada’s experience with variances and minor modifications—and the experience of nearly 100 years of zoning nationally—can be leveraged to help create
meaningful standards that help address the known impacts of different aspects of construction and
development. Allowing several different, equally acceptable alternative pathways to an approval (e.g.,
the same development may proceed under standard X, or Y, or Z, at the applicant’s option), increases
the level of flexibility without increasing the risk that the result will be detrimental the the community’s
character or function.
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PURPOSE
if the purpose is . . .

if the purpose is . . .

Relieving Individual Hardship

Providing Flexibility
(without Hardship)

then the focus should be on . . .

then the focus should be on . . .

The Owner-Applicant

Community
Character and Impacts

since variances are intended to relieve
the unanticipated, unique hardships,
their impact is . . .

since flexibility can be provided in
targeted areas where it is needed,
the consequences are . . .

Difficult to Anticipate

Easier to Anticipate

that means decisions
should be based on . . .

that means decisions
should be based on . . .

General Qualitative Standards

Specific yet Flexible Standards
(with Multiple Alternatives)

because the standards involve meaningful
discretion, there should be a . . .

because the standards are specific,
there should be an . . .

Public Process

Administrative Process
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Conclusion
The first two sections of this Variance Report provide useful background and context for the short-term
and long-term consideration of the use of variances and the role they play in the regulation of land use
and development in Arvada.
The third and fourth Sections of this Variance Report provide context and guidance regarding four areas
of considerable challenge to the Board: (1) the need to be mindful of the threshold issue of “special circumstances;” (2) the often elusive meaning of the central standard—”practical difficulties”; (3) the scope
of the Board’s authority to consider the applicant’s economic situation; and (4) whether the Board may
approve a “lesser variance” than the one requested by the applicant. This guidance can be implemented
immediately by the Board without a Code amendment.
The fifth section of this Variance Report concludes that there is a divide between the intent of the Code
(to offset hardships to an owner in unique cases) and its routine application (to provide flexibility where
the Board and the applicant agree that the Code is simply not a priority compared to the applicant’s
proposal). In the absence of code reform that provides alternative ways to obtain approval for proposals that are reasonable in light of the community’s expectations for quality, character, and function, the
Board will likely continue to be asked to grant variances in circumstances where a showing of full compliance with the variance standards is not possible.
Comprehensive reform will provide the opportunity to provide flexibility in the code in areas where it is
needed. Experience shows that when the code is amended (or replaced) to provide for more standardsbased flexibility, the need to use variances as a tool to provide flexibility will likely drop off substantially.
Moreover, the incidence of true “hardship” should also drop off. Concurrently, the role of the variance
in the process would likely shift back to the more traditional function of preventing constitutional “takings” claims.
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