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Background
In June 2014, the City of Arvada retained Fairfield and Woods, P.C. to provide analysis and
recommendations with respect to land development regulation in the City, in anticipation of the
adoption of the City’s updated Comprehensive Plan. Fairfield and Woods was tasked with reviewing
the City’s Land Development Code (“Code”) from three perspectives:
The first perspective is a comprehensive, “big picture” strategic review of the Code, resulting in
recommendations as to: (i) how the Code could be reformed to more effectively implement the
City’s adopted land use and transportation plans; (ii) how the procedures in the Code could be
made more efficient, while still respecting the values and culture of the community; (iii) how to
remove layers of procedure that do not add meaningful value to the resulting development or
to the community; (iv) how to add precision to discretionary standards; (v) how to improve the
organization and accessibility of the Code; and (vi) how to improve the Code provisions related to
signage.
The second perspective is an in-depth review of Article 5 and several issues of pressing concern
that were identified by City Staff. Article 5 is the article of the Code that addresses the land uses
that are allowed, allowed with conditions, or not allowed in each of the City’s zone districts, as well
as the standards that are to be applied to certain individual land uses. The issues of immediate
concern were the definition of the word “family” in the zoning context, and the City’s standards and
procedures for granting “reasonable accommodations” under the Fair Housing Act and Americans
with Disabilities Act.
The third perspective is an evaluation and recommendations with respect to the current and future
role of the Board of Adjustment in the development review process. The Board of Adjustment is
currently tasked with hearing requests for variances (departures from the literal standards of the
Code). At issue is how the Board should apply the existing standards, what factors it may consider,
and how those factors should be prioritized and weighted.
The analyses and recommendations are based on a comprehensive review of the Code and zoning
map; summaries of variance decisions; written staff interpretations of various Code provisions;
the updated Comprehensive Plan; the Arvada Transit Station Framework Plan; the Jefferson
Center Urban Renewal Plan (as amended); the Northwest Arvada Urban Renewal Plan; the Olde
Town Station Urban Renewal Area Urban Renewal Plan (as amended); the Ralston Fields Urban
Renewal Plan; the Village Commons Urban Renewal Area Urban Renewal Plan; the Pedestrian
and Bicycle Access Plan for the Sheridan Boulevard, Olde Town Arvada, and Arvada Ridge Transit
Oriented Development Sites; and Focus Arvada: City Strategic Plan 2014 to 2019. In addition to
the document review, Fairfield and Woods met with residents, business owners, developers, elected
and appointed officials, and City Staff to gain strategic insight from a broadly representative crosssection of the community.
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Findings and Recommendations
Overall Recommendations
•

•

In the near-term:
•

Amend Article 5 to incorporate a new use list, in order to make the list more representative
of market conditions with respect to land use, to enhance opportunities for economic
development, and to resolve problems commonly faced by applicants and decision-makers.

•

Consider expanding the opportunities for “reasonable accommodations” and redefine
(for zoning purposes) the word “family” to be more accommodating to residents and to
anticipate the potential that Colorado’s state or federal courts may ultimately follow other
states’ persuasively reasoned cases in these areas.

•

Consider amending the sign code, in order to minimize categorizations that reference the
content of signs and to include a specific time frame for decision-making with respect to
discretionary sign programs.

•

Consider amending the variance standards to clarify how they should be applied.

Comprehensively re-write the Code to implement the strategic recommendations of this Report
(including a comprehensive long-term approach to signs and variances), with the assistance of
a broadly representative steering committee to act as a sounding board to ensure that the new
Code reflects the community’s shared values and preferences. This comprehensive re-write
could be expected to take 18 to 30 months, depending upon the level of public outreach and the
number and timing of workshops with the Board of Adjustment, Planning Commission, and
City Council.

Long-Term Issues
Generally
Arvada is feeling the type of stress that is expected in communities that are undergoing significant
change. On the one hand, there is uneasiness among many residents that the trajectory of change
may be to transform Arvada from a place that is unique and desirable into a place that is not easily
distinguished from any other suburban community. On the other hand, there is also concern that an
approach to new development that is too cautious will either discourage investment and reinvestment
or result in land use patterns that ultimately exacerbate fiscal stress by disproportionately burdening
City streets, infrastructure, and services.
Coding for All Types of Development
Arvada is a place where infill development, redevelopment, expansion and improvement of
existing buildings, and new development are equally important. As such, the Code should include
tools to ensure that the impacts of each of these types of development are appropriately addressed
in a timely, efficient, and fair manner—ensuring that landowners are empowered to creatively
meet markets, solve problems, and make efficient and productive use of their land. The Code
should be restructured to provide more focused standards to ensure that infill development,
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redevelopment, and expansions of existing buildings are both (i) economically realistic and (ii)
physically compatible with their surroundings.
Emphasizing Community Character
The restructuring of the Code should focus on “community character,” that is, the relationship
among buildings, landscaping, and pavement in a given area in terms of their respective visual
dominance. For example, to achieve “urban character,” buildings must be the predominant
visual element, and to achieve “rural character,” landscaping and natural open space must be
the predominant visual element. The community character focus provides a flexible framework
and appropriate regulatory “tools” for new development, infill development, redevelopment, and
building expansions.
Strengthening the Heart of the Code
Article 5 is the “heart” of the Code. It sets out which land uses are allowed in which zone districts.
As is typical of zoning codes as they age, the Article has grown increasingly complex over the
years, and in its present condition it prescribes inefficient “micro-management” of land use. Article
5 should be re-worked to re-calibrate the Code to current markets, reduce the number of zone
districts, and to clarify how use-specific standards are to be applied.
To help open opportunities to reposition properties and promote economic development and
reinvestment over the long-term:
•

Land uses should be consolidated according to functional impacts. For example, in general,
an individual commercial land use in the table could cover a broader range of businesses, that
have comparable community impacts.

•

The number of zone districts and subdistricts should be reduced, and the opportunities to
use property within each district should, in general, be increased.

•

Too many uses are subject to the conditional use approval procedure, which adds time, expense,
and uncertainty to the development review process. Use-specific standards should be calibrated
to allow for more administrative development approval.

Encouraging Diversity in Housing Types
With respect to housing, the Code does not necessarily stand in the way of housing diversity,
but it does relatively little to encourage it. A new, three-pronged approach to housing should be
considered:
•

First, the number of housing types addressed by the Code should be increased, and the procedure
for approval of a development with mixed housing types should be simplified.

•

Second, lots in existing neighborhoods that are proposed for redevelopment should be subject
to standards that ensure that the new home is either compatible with the existing character of
the neighborhood, or is consistent with the anticipated (and planned) future character of the
neighborhood.

•

Third, lots in existing neighborhoods that have buildings that are proposed for expansion or
modification should be subject to flexible standards that encourage the improvement, provided
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that it does not create a safety problem, overwhelm the street, or result in development that is
otherwise out of character with the surrounding neighborhood.
Adding Flexibility to Parking Standards
It is fundamental that parking “drives” development. The City’s parking regulations—outside of
Olde Town—are relatively rigid and do little to encourage alternative modes of transportation. A
revised code should include opportunities to reduce the number of required off-street parking
spaces in all areas of the City based on: (i) a parking study; (ii) participation in transportation
demand management (“TDM”) programs; (iii) as-of-right, easily calculated reductions in overall
parking requirements for mixed-use development based on standardized “shared parking” tables;
(iv) remote parking; or (v) credits for on-street parking.
Restructuring—and Simplifying—Procedure
Procedures should be simplified, articulated, and streamlined so that they are well understood
by all who would participate, and further, so that value is added at each step in each process. The
corollary is that the development review process should not include steps that do not materially
enhance the quality of the result. As to procedures:
•

The existing referral procedures should be continued and enhanced by listing referral agencies
in an appendix to the Code.

•

The public notice provisions provide appropriate time lines for notice (not too long and not too
short), and should be continued.

•

Neighborhood meetings should be required when development at a certain threshold
scale occurs in close proximity to residential neighborhoods, as opposed to being required
categorically for certain development types.

•

A new category of administrative decision-making should be developed that applies design
criteria to applications, and potentially includes a public notice and comment period, and many
conditional uses should be reclassified to this new category.

•

The City may wish to consider creating a process whereby interested persons can qualify for
“party status” at public hearings. Appeals would then be limited to people who have requested
party status at the hearing in which the decision appealed from was made.

•

Appeals should be filed within a short period after a decision is issued (in the range of seven to
10 days) and should processed as soon as practicable.

Reorganizing and Refining the Code
Organizationally, the Code should be structured to ensure that access and navigation are intuitive.
Substance, procedure, definitions, and enforcement provisions should be separated and wellorganized under headings and subheadings. Illustrations and tables should be used to present
complex ideas.
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Near-Term Issues
Article 5
A long-term recommendation is to reduce the number of zone districts in the City, which will
reduce the number of columns in the use table in Article 5. In the short-term, changes should be
made to the rows in Article 5, to re-calibrate the listed land uses to the current market, provide
better definition of permissible land uses, and begin the process of unwinding the current structure
of “micro-management” of land use in the City. A comprehensive revision of the list of land uses,
along with definitions for each proposed use, is needed to effectuate this change in the near-term.
Such revisions will enhance, among other things, the opportunities for light industrial, flexindustrial, and wholesaling, transportation, and logistics uses within the City.
Reasonable Accommodations
Federal law requires the City to provide “reasonable accommodations in rules, policies, practices,
or services, when such accommodations may be necessary to afford such [disabled] person [or
person associated with a disabled person] equal opportunity to use and enjoy a dwelling.” Currently,
the City offers reasonable accommodations in two ways: through the administrative “minor
modifications” procedures, and through the application of standards related to group homes. This
report recommends:
•

Increasing the level of flexibility of City Staff to provide “reasonable accommodations” provided
that the applicant submits acceptable documentation of the need for those accommodations;
and

•

Revising the spacing standards for group homes so that they are permitted to locate closer
together without compromising their own function or the residential character of the
surrounding neighborhood.

Definition of Family
For zoning regulations to identify and protect areas for “family living,” it is appropriate for the
regulations to define the word “family.” Not surprisingly, the issue of how to define “family” has
generated a fair amount of controversy, as it implicates interpersonal relationships, privacy, rights
of association, and the extent of the government’s power to regulate them. Currently, Colorado
courts allow municipalities to adopt tight restrictions on the number of unrelated people who may
live together as a “family.” Arvada should consider the possibility that Colorado case law on the
topic could evolve, and should consider an approach to defining family that incorporates ideas that
more skeptical courts in other states have approved.
The following definition is suggested:
Family means:
A. One or more persons occupying a dwelling unit as a single non-profit housekeeping unit,
who are living together as a stable and permanent living unit, being a traditional family unit or
the functional equivalent thereof. For the purposes of this paragraph:
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•

There is a rebuttable presumption that five or fewer unrelated persons are the functional
equivalent of a traditional family unit; and except as provided in paragraph B., below,
there is a rebuttable presumption that six or more unrelated persons are not the functional
equivalent of a traditional family unit; and

•

Two or more unrelated persons who are required to register as a sex offender pursuant to
C.R.S. § 18-3-412.5, as amended, are not the functional equivalent of a traditional family
unit.

B. In addition to the groups of people identified in paragraph A., above, any of the following
groups of people are considered a “family” for the purposes of this Code:
•

eight or fewer people who are sixty years of age or older, living together with or without
support staff, in a group home for the aged; or

•

eight or fewer people with mental illness, living together with or without support staff, in a
group home for persons with mental illness; or

•

eight or fewer people with intellectual or developmental disabilities, living together with or
without support staff, in a community residential home; or

•

eight or fewer people with disabilities, as defined in 28 C.F.R. § 35.104, as amended from
time to time, who are living together in a group home with or without support staff; or

•

residents of a family foster care home that maintains a current license from the state of
Colorado or certification from Jefferson County or Adams County, as applicable.

Sign Code
In order to create a sign code that is both easier to administer and well-positioned for a potential
shift in First Amendment case law as a result of litigation currently pending before the United
States Supreme Court, this Report recommends the following:
•

Minimize classification of signs based on references to their content. Ideally, a code enforcement
officer would not have to read a sign in order to enforce the sign code.

•

Eliminate “guidelines” from the regulatory text and provide them as a separate informational
document instead. It is difficult to enforce a standard that states that a property owner “should”
display signage in a certain way.

•

Reorganize sign regulations around zone district, residential or nonresidential use, and sign
type. The Code’s emphasis on signage related to individual land uses is difficult (but not
impossible) to support as a matter of law. Moreover, as a practical matter, as the uses of an
individual building or site change, it is hard to justify forcing a business owner to materially
change the sign structure in order to comply with a use-specific standard.

•

Provide for specific, expeditious time lines for approval of an “Alternative Sign Program.” The
First Amendment requires that signage be approved in a reasonably expeditious manner in
order to avoid restraints on free speech. Some courts have required that specific time frames be
set out in the Code, even for discretionary programs that are optional to the applicant.
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Variances
Variances are authorized departures from the strict, literal standards of the Code. A variance may
be granted (or granted with conditions) if the Board of Adjustment (“Board”) finds that all of the
factors that are enumerated the Code are present. To paraphrase them:
•

There are special, physical circumstances or conditions of the property that are not common to
other properties in the district;

•

The applicant did not create the special circumstances;

•

The variance will not increase density above code limitations for the zoning district;

•

Those circumstances create practical difficulties for the applicant if the strict rules of the Code
are applied;

•

The variance is the least deviation from the Code that will offer relief to the applicant; and

•

The variance is consistent with the intent and purposes of the standards to be varied, the Code,
and the Comprehensive Plan.

There are four areas of considerable challenge to the Board: (i) the need to be mindful of the
threshold issue of “special circumstances” that must be present in order to approve a requests for a
variance; (ii) the often elusive meaning of the central standard to be applied to variances— that of
“practical difficulties”; (iii) the scope of the Board’s authority to consider the applicant’s economic
situation; and (iv) whether the Board may suggest, consider, and approve a “lesser variance” than the
one requested by the applicant. The essential framework for how variance applications should be
processed by the Board under the existing Code is set out in Figure A on the following page.
There is a divide between the intent of the Code with respect to variances—that is, to offset
hardships to an owner in unique cases—and its routine application, which is to provide flexibility
where the Board and the applicant agree that the literal requirements of the Code are simply
not a priority compared to the applicant’s proposal. In the absence of reform that provides
alternative ways to obtain approval for proposals that are reasonable in light of the community’s
expectations for quality, character, and function, the Board will likely continue to be asked to
grant variances in circumstances where a showing of full compliance with the variance standards
is not possible.
In the near-term, the City could consider an interim amendment so Section 3.20.8 of the Code,
to replace the phrase “practical difficulty” with the more descriptive phrase “material injustice,”
and to articulate a test that helps the Board determine whether a material injustice would result
in the absence of a variance. Suggested interim language is set out in Figure B on page 8.
In the long-term, comprehensive reform will provide the opportunity to provide flexibility in the
code in areas where it is needed. Experience shows that when the code is amended (or replaced) to
provide for more standards-based flexibility, the need to use variances as a tool to provide flexibility
will likely drop off substantially. Moreover, the incidence of true “hardship” should also drop off.
Concurrently, the role of the variance in the process would likely shift back to the more traditional
function of preventing constitutional “takings” claims.
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FIGURE A: DECISION-MAKING FLOWCHART FOR VARIANCES

STAGE 1:
Threshold
“yes or no”
questions

Are the circumstances
“special,” in that they arise from
a condition that is inherent in
the property (not just personal
to the owner) that makes it
qualitatively different from other
property in the same district?

No.

Yes.
Did the applicant create the
“special circumstances” that
underlie the request for the
variance?

Yes.

No.
Will the variance increase the
density of development above
that which the zoning district
allows?

Yes.

No.
STAGE 2:
Balancing
test

Does an evaluation of the
seven factors in the Code lead
to a conclusion that there are
“practical difficulties”?

On balance, no.

On balance, yes.
STAGE 3:
Evaluation of
conditions

Is this the least variance
necessary to relieve the
“practical difficulties”?

No.
STAGE 4:
Plan and Code
impacts of
final variance

Will the granting of the variance
nullify or impair the intent of the
Comprehensive Plan, Code, or
specific provision sought to be
varied?

No.

Yes.

Variance should be
GRANTED WITH CONDITIONS
(a “Lesser Variance”)

Yes.
Will the granting of the variance
nullify or impair the intent of the
Comprehensive Plan, Code, or
specific provision sought to be
varied?

No.

Variance should be GRANTED
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Yes.
Variance should be DENIED

FIGURE B: POTENTIAL INTERIM VARIANCE STANDARDS
A. Mandatory Standards. The Board of Adjustment shall approve or deny an application for a variance as
follows:
1. If the relief from the literal application of certain standards of the Code can be provided through the
application of alternative standards, or procedures other than a variance, then a variance shall not be issued and the alternative standards or procedures shall be utilized instead.
2. If the Code does not permit development that would support an economically beneficial use of the
property in the absence of the variance, then the variance shall be granted to the extent necessary to allow for an economically beneficial use.
B.

Discretionary Standards.
1. If relief through alternative standards or procedures (see subsection A.1., above) is not possible, and
the Code does not prevent development of the property for an economically beneficial use (see subsection A.2., above), then the Board of Adjustment may grant a variance upon finding that strict application
of the Code would result in material injustice, in that:
a. The property is disproportionately burdened by the Code’s requirements compared to other
fairly comparable properties in the same zone district;
b. The proposed deviation is relatively minor when compared to the increase in utilization of the
applicant’s property that would be allowed by the variance;
c. The resulting development will not alter the essential character of the neighborhood, create a
substantial detriment to surrounding properties, adversely affect the delivery of public services such
as water and sewer, or materially increase the risk of property damage or personal injury from flood,
fire, or other natural disaster;
d. The variance will not confer upon the applicant an unfair advantage compared to other property
owners in the same zone district, considering the physical context of the applicant’s property and the
prior actions of the applicant with respect to the property; and
e.

The variance does not increase the density of an approved residential development.

2. The Board of Adjustment may grant a variance that is less of a deviation than the applicant requests if
it finds that such approval is sufficient to mitigate material injustice and provide for appropriate economically beneficial use of the property.
3. The existence of nonconforming uses of neighboring lands, structures, or buildings in the same zoning district, or permitted or nonconforming use of lands, structures, or buildings in other zoning districts,
shall not be considered grounds for the issuance of a variance.

Conclusion
Codes have a relatively predictable “shelf-life.” Over time, they tend to become increasingly complex
as amendments that respond to the immediate issues of the day bring different vocabularies,
approaches, procedures, and perspectives into the mix. There is a point at which all codes should
be re-examined and comprehensively re-written. This Report concludes that the Arvada Code has
reached that point.
There are a number of interim solutions that could be implemented over the near-term to improve
the administration and application of the Code. These solutions are detailed in this Report, and
proposed Code amendments are forthcoming. Over the long-term, a comprehensive re-write
process with extensive community involvement is recommended.
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